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THE CONVICTION OF THE APPELLANT FOR CONSPIRACY MUST BE 


o REVERSED ON THE GROUND THAT THE COURT ERRED IN ADMITTING 


& THE UNCORROBORATED HEARSAY TESTIMONY OF A CONSPIRATOR 


a 
o It has long been the rule in Federal Courts that uncorro- 
6 borated testimony of a co-conspirator is insufficient evidence 


upon which to convict a defendant of conspiracy. Although the 
- 5 out-of-court statements of a conspirator are admissible against 


another conspirator, there must be some independent evidence 


10 linking the other to the isrilracy. 
12 As stated in the UNITED STATES vs BENTVENA, 319 F2d 916, 
Le 9+8 (1963): 
as Although it is clear that the hearsay declarations 
14 of a conspirator are admissible against his co- 


15 conspirator if made pursuant to and in furtherance 
! 

LE of the conspiracy .. . it is equally clear that 

i there must be independent evidence establishing a 


Le defendant's participation in the conspiracy before 
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| eS such declarations are admissible against hin. 


aU The proof necessary must be of the defendant's “own words 
Pd 
ea and deeds." UNITED STATES vs BENTVEINA, Supra, wp 949. It must 


RE be proot that affirmatively "links the declarant to the defen- 


23 dant." UNITED STATES vs RAGLAND, 375 F2d 471, 476 (1967). 


24 Of the quantum of independent proof necessary before hearsay 
. O5 declarations of co-conspirators are admissible, many courts have 
26 spoken, and that quantum has been variously stated. The court 


27 in UNITBD STATES vs ROSS, 321 F2d 61, 68 (2 Cir.), held that 


independent proof need not be "as high as the amount needed 


= be 


to warrant submission of a conspiracy 


The test in the Second Circuit, 


vs GEANEY P20 1116, 1120 (1969) is: las prosecutic 
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proved participation in the consp racy by the 
defendant against whom the hearsay is offered, 
preponderance of the evidence inde- 
of the hearsay utterances. It it has 
utterances go to jury for them 
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determining whether they are convinced 
defendant's quilt beyond a reasonable 
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disregard hearsay, or 
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judge. 


In other words, the prosecutor may introduce the hearsay, subject 


to proving the defendant's complicity by indeperdent evidence 


later in “he Government' 


the case at bar, with one exception. That exception is that 
s0vernment failed to introduce sufficient independent proof 
warrant submission of the hearsay to the 

The vaSt majority of the Government's case 
the hearsay statements of the co-conspirator Boonsak. 
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tne testimony is admissil 4 2s nothing, for 
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UNITED STATES vs RAGLAND, supra. 
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S uncorroborated hearsay 
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to the United States through Don Head Bangkok 

day as Boonsak; had heroin which je! Jack and Andy could 
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Boonterm in 2 (A cautionary instruction was given on 


able trial attorney knows, it probably had 
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Boonsak. He n y repeated what Manop told 
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addition the Government presented a letter from Boonterm 
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of heroin. This, too, is hearsay since it was 
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defendant was in possession of two or 
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said that Boonterm and Manop said. 
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is all hearsay. dangers of convicting a man on 
evidence are obvious. It is unreliable. dhen a message is 
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appellant in the conspiracy y a fair preponderance of 
dence? When viewed realistically with a view toward what was 
actually admitted and ceed to by the defendant, the answer must 
be that it does not. 
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course, for the t Judge 
or a reviewing court to pnerform the intellectual 
feat of assess } le independent evidence 
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from the color shed unon it by the hearsay 


The case against the defendant was overwhelmingly and nearly 


entirely hearsay is difficult for learned judge to iaqnore 

the hearsay and look only at the independent evidence, it is imnos- 

Sible f untrained jury. The instruction 
worthless in 


the instruction 


polnt 
otiations 
not arrive there un 
Wheaton arrive 
heroin was 


s only evidence that arguably 


“nment' 


recording of a conversation between 


ton on Meé 23 97 (Exhibit 67). 


prove that Wheaton's responses to 


rlated himself 


ambiguous “um hum" ;: ke y Wheaton does 
iS an agreement. t does show intent C mport and 


bute. It 1S not an c which draws within the 


1 conspiracy sufficiently to show an 


short, there is insufficient 


> 


~ 


“? r 
. ' P 
s, 
| , 
ps : ) , 
. = » 
Hysohion later told Everett that delivery would be made at a 


offer- 


coifee house in Manhattan. In a later conversation Rimbaud 


ed to supply Everett with two kilograms of narcotics in May, using 


the same delivery system. At the appointed time the third defend- 
ant, Roupinian, appeared and displayed the heroin. The court 
observ 

We find no evidence in the record and nothing 

in the findings below which would support the 

existence of an unlawful agreement. The fact 

that Rimbaud told Everett, a willina buyer, how 

to make contact with a willing seller does not 

necessarily imply that there was an agreement 

between that seller, who was Roupinian, and 

Rimbaud. (448 F2d at p 347). 
Here there is even less eviderce to charge the defendant with 
conspiracy. A willing seller (who, incidentally, had nothing to 
sell) contacts Wheaton, who makes no attempt to formulate any 
plan or relationship with, or even encourage, the seller. This 
presents a much weaker case than the STROMBERG and HYSOHION cases, 


Supra, discussed above where the evidence was held insufficient. 


The court's comment in UNITED STATES vs FALCONE, supra, at 


page 581, is most appropriate: 


It is not enough that he does not forego a nor- 
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positive than Wheaton's responses to 


They do not contain the two 


February transaction. One of these 


the intent to accomplish the purpose of 


and 


commit a particular substantiv 


objective 


degree of criminal intent neces- 


offense itself (INGRAM vs UNITED 


defendant's conviction on all counts must 


that Wheaton never agreed to help anyone, 


the agreement itself is missing in this 


no intention of making an agreement him- 


of achieving any unlawful obje.:- 
agent Taylor testified under cross- 


lines 2-12] that he gave Boonsak instruc- 


telephone conversation with Wheaton. 


he called Bruce from the office of the Drug 


his arrest was not to form an 


but to implicate Wheaton in the transaction. 


government agents Boonsak pretended that he 


invited Wheaton to join with him. No 
to show that Wheaton made an agreement with 


conspir- 
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be concluded 
nas defined the agreement 

has conceived in 
a secret intention to the overt 
aaqreement." STATE vs CARBONE, 10 
otner words, Boonsak lacked the critical 
for an agreement; either the intent to agree or the intent to 
import and distribute mental state. One reason for the latter 
was, Of course, that Boonsak possessed no heroin. Under thes« 
circumstances there can be no conspiracy. See, for example, 


DeLANCEY vs STATE, 164 Tenn. 432. 


Since it is clear from the above that defendant was in no 
way involved in the February transaction, it is difficult to 


rt 


ascertain in exactly what conspiracy Wheaton was involved. Per- 

haps the government is attempting to show that there was a larger 
international conspiracy to import and distribute heroin, of which 
the alleged purchase by Bruce from Boonterm of two or three units 
waS a pa_c. Under the authorities cited above (see page 22) this 


alleged purchase cannot qualify as the conspiracy. 


UNITED STATES vs SPERLING, 506 F2d 3 (1974) ‘and UNITED STATES 


vs STROMBERG, supre. First, there is insufficient evidence that 


this purchase ever took place and the clear import of these cases 
is that an act must be done by the defendant. Invariably, one 
finds direct testimony frou government witnesses concerning that 
act or defendant's own admission of it. Here testimony concerning 
that alleged act came entirely from Boonsak. His uncorroborated 


testimony came from Manop Saiphantong. Since Manop never direct- 


by 


Thailand is meaningless Plece of nanver bearing his 
Boonsak's possession allegedly relates to different 
matter entirely and the tane recorded telephone conversation 
67) relates in way 9 this supposed two or thr 
chase. The tte from Boonterm to Bruce Wheaton assian- 
was never received by Wheaton as it was seized 
by federal agents before delivery. Even so, it is noteworthy that 
the letter directly conflicts with Boonsak's testimony wherein 
he refers to a deal involving two or three units. left 
with highly circumstantial evidence that the transaction took 
place. Moreover, it appears that in his attempt 
the two or three unit transaction links Bruce Wheaton to a large 
international conspiracy, the prosecutor has confused the proof 
requirements. 
The cases cited above clearly require proof that an act was 


done in order for that act to be user as circumstantial evidence 


of involvement in a broader conspiracy. This is entirely differ- 


ent that using circumstantial evidence of the act as circumstan- 

tial evidence of defendant's participation in a broade consvir- 

acy. Furthermore, if there was such a broad conspiracy, it would 
Still only encompass the February transactior and the alleged two 
or three unit transaction within the period of the indictment. 
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result is z circumstantial > » create tne two 
or three unit transaction, which in turn is 1 i as the ci 
stantial evidence that a brceader conspiracy existed, then 


two or three unit transaction is used to link Wheaton to the 


broad conspiracy so that he can be convicted o -he February 


transaction in which he did not participate Appellant requests 
that the court recognize this f A - a most flagrant 
example of circular bootstrapping, and reverse the conviction of 


che appellant. 
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REVERSED ON THE GROUND THAT THERE IS 


_ON WHICH TO SUSTAIN HIS CONVICTION. 


slow is 
sStablishes that Wheaton 
distributed heroin the I There 1S no evidence he ever 
any heroin. In fact none was recovered during the search 
Wheaton's residence ‘alifornia or at an 
no large amount of money recovered from 

Wheaton ocr from any other place closely associ ed with him There 
was no testimony lé he personally 
1t in any manner. The only evidence relative to Wheaton' 
buting or importing heroin came from Boonsak's uncorroborated 


hearsay testimony Boonsak's hearsay testimony was as inadmissible 


against Wheaton tS. prove counts four and ve the substantive 


counts, as it was tc ve conspiracy count. UNIT > ES vs 


BENTVENA, supra, p 949. However, as sussed in Argument I, the 

judge below failed to adequately instruct the Jury upon tris point. 
When none of Boonsak's hearsay testimony is 

as it must not be, there is no evidence that Wheaton himself 

imported heroin or distributed heroin. The only ground upon 

which he could be convicted, then, is upon the liability of 

Spirator for the illegal acts of a co-conspirator. In other 

words, if Wheaton is guilty at all it is because Boonsak and his 

confederates imported id sold heroin to Federal Agents. Indeed 


it is apparent that the jury convicted Wheaton upon this theory 
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ATTONNEYS 


Federico E. Virella, Jr. Abraham Solomon 
791-1984 85 Baxte~ Cr. NYC 10013 
431-6542 


Head, et al. 


| Filed indictment. 


{ 
Deft, No appearance. Court directs entry of not guilty 
| plea be entered. B/W ordered. Assigned to MacMahon, J, 
Lasker, J. 
3-31-76, Filed Magistrate's warrant of arrest. (Form A.O. 90). 


4-19-76 | Remand issued, 


4-19-76! Deft Bruce Wheaton present. (No Att'y) Bail fixed at $50,000 
, unsecured P.R. ef to be co-signed by deft's mother. Def't to 
| call Prosecutor's office every Friday. Surrender any pxssport 
| he may possess. yon Boa. fingerprinted & pnarersenes: Def't 
advised that N.G. plea was entered on his behalf.....PIERCE,U. 


Filed Appearance Bond in the sum of $50,000 , Unsecured. Co- 
signed by deft's mother. 


. . = | 
Filed receipt of original corporate surety bond in the am‘ t 


of $10,000 from the USDC, Ce: is of Calif. | 

L.A., Calif. 

‘ ' *s 
4-22-76 | Filed notice of appearance as 
' Abraham Solomon, 85 Baxter St 


fe1.431-6542 


letter addressed to deft. 


} 
J 
4-30-76 | Filed deft's notice of motion to supress a regist« ef 
| 
ss P - ° | 

4-30-76 Filed deft's memo in suppoct of motion to supress. | 

5-6-76 Filed Memo-End. on defts motion dtd 4-30-/ By- 
passirz the question of standing, the within motion 

to suppress is denied Plainly the search warrant 
on the basis of an afituvt, showing sutticient probable 

° . . ' 
cause to believe that che letter contained evidence | 
relating to an ongoing conspiracy to smuggle narcotif S 


into the United States......So Ordered, MAC MAHON,J. 


| 
i 
| 
| 
} 


Def't (Att'y Abraham Solomon present) - trial begun| 
with Jury on each of Counts 1-4-5. 


Jury Verdict: Deft Guilty on each of Counts 1-4-5. 
PSI ordered. Sentence adjourned to 5-24-/6 at 10 AlM 
Room 102. Original bail is revoked & bail is tixed 
at $100,000 eash/surety. Def't Remanded in lieu of | 
bail......MAC MAHON, J. (Ct. Reporter: Ray De Simone) 


5-12-76 (F'led in Court 5-3-70) Filed Govt's memo thai deft?s 
motion to suppress certain evidence should be denied, 


5-12-76 (Filed in Court 5-3-76) Govt's request for che Voir Dire. 
5-24-76 FILED JUDGMENT & COMMITMENT ORDER= Def't (Att'y 
Abraham Solomon present) ~- Guilty - It appearing 
th. t the def't was 75 years of age at the time of 
his conviction and, thus, eligible for treatment as 
a YOUNG ADULT OFFENDER; and the court havir considered 
all of the factors specified in 18 U.S.C. §4209 per- 
tainirg to whether the def't should be treated as a | 
YOUNG ADULT OFFENDER, now finds that there is no 
reasonable ground to believe that the def "t will 
benefit from the treatment provided unde, any pro- 
visions of the Federal Youth Correction Act, as ex- 
tended by 18 U.S.C. §4209, & therefore, in he 
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PROCEEDINGS Data Orde 
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exercise of its Waee eae? declines cto sentence the def't as a 
YOUNG ADULT OFFEND£ The def't is Lerehy commited to the custody 
of the Attorney Beheest or his authorized Eeurenenenki ve for . i 
prisonment foi a period of FIFTEEN (15) YEARS « THREE (3) YE 
-SPECTAL PAROLE on_each of reas 1,4 6&5. the sentences to 1 run 
con vith each other...... “MAG M’ ) TE Ry es ner a 
fF right to appeal) 


“Filed Deft"s notice of appeal to the USCA trom the judgment & convic 
sent _ to Robert 6. Fiske, Jr. U.S. 


Metropolitan Correctional Center 


entered 5-24-76. Copies 


__Attorne: y,& to Brice Wheaton, Met 
150 Pari Row, New York, N.Y., 10007, 
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UNITED STATES DIS™ ‘T COURT 
SOUTHER DISTRIC. NEW YORK 


UNITED STATES OF AMERICA, 

— Vv oe 
DONALD HEAD, a/k/a "Mr. Don", 
BRUCE WHEATON, 
BOONTERM, PETKAMNERD, 
BOOMSAK PHUVASITRUL, a/k/a "Sammy", 
MANOY SAIPHANTONG, and 
PERM PETKAMNERD, 

WAR 295 


Defendants. 


The Grand Jury charges: 


j From on or about the Ist day of September, 


" 
perc 


1975 and continuously thereafter up to and including the 


~ 


date of the filing of this indictment, in the Southern ? 


District of -New York and clsewhére, DONAT.D RAD, a/k/a ‘Mr. 


Don", BRUCE WHEATON, BOONTERM PETKAMNERD, BOONSAK PHUVASITEUL, 
a/k/a “Samny", MANOP SAIPHANTONG, and PERM PETKA? .wERD the 
defendants and others to the Grand Jury unknown, unlawfully, 
intentionally and knowingly combined, conspired, confederated 
and agreed together and with each other to violate Sections 
812, 841(a) (1), 841(b) (1) (A), 952¢a), 959, 960(a) (1), 960 (a) (3) 
and 960(b)(1) of Title 21, United States Code. 

rae Tt was part of sal/ conspivacy that the 
said defendants and others unknown unlawfully intentionally 
and knowingly would manufacture end distribuce large amounts 


— 

ha thermo ee % a 

of heroin,-a Schedule IT narcotic drug controlled substance, 
. Mains a . ‘ . 

in Thailand and elscwhere jntending and knowing that the 
said heroin would be unlawfully imported inte the United 


States, in violat-on of Sections 812, 959, 960(a) (3) and 


960(b) (1) of Titie 21, Wnired Scates Code. 

» it was further part of said conspiracy 
the said dcfendents and others unlmown toa the Grand Jury, 
unlawfully, intentionally end Imowiuyiy would import into 
the United States from places outside thereof, to wit, 
Thailand, quantities of heroin, a Sci dule I narcotie crug 
controlled substance, the exact awount being unknown to the 
Grand Jury, in violation of Sections $12, 952(a), 960(a) (1) 
end 960(b)(1) of Title 21, United States “ode. 

4. it was further pare of said conspiracy that 
the said defendants unlawfully, intentionally and knowingly 
yould distribute and possess with intent to distribute 
heroin, a Schedule I narcotic drug controlled substance, the 
exact amount thereof being to the Grand Jury unknown in 
violation of Section 612, 6412) (1) aad 841(b) (1) (A) 

Title 21, United States Code. 


THE MCAS USuD BY THE DEFENDANTS TO 
ACCOMPLISH THE OBIPCTS OY Till CONSPIRACY 


a; Ahern the means whereby the defendants aud 
others unlmown to **.c Grand Jury vould and did carry out the 
objects of said conspiracy, and insuve the success of the 
unlawful venture to import, buy, gell and distribute heroin 
for profit, were the following: 

: (a) The devendents BOONTEN! PETKAMNEND, 
MANOP SAIPHANTONG and PERM PRTMAMUERD were Thai nationals 
who serves ag sources of supply for rulti-kijogram quantities 


ef pure heroin to be shipped by their co-couspirators to the 


“United States. 


a 
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(ve) The cefendant’ PONALS HAG, «f/t./a 
Ma *, is and vas at all tines relevant to thin Incict- 


“. _¢ . %€ Serresmt in the Unired Strres hiv Torce essisres 
3 od States Aix tell Military Terminal, 4i¢ Yorce 
.ce, ioceted at Don Bucur, Suriland es G6 pestal rhifs 


eup_rviso: Using thic officisl position, the éefendant 


DOWALD UcAD, e/ik/a “Me. por", would cad cid use the United 


Stetes Military festal systen to rail larvre quaniitics of 


, heroin into the United States, 
(c) Upon ervival in the United States, tho 
heroin wag purchaced anu ro-cistributed by the defendants ’ * 
BRUCE PALATON aud LOCuSA PRUVASLIIVUL, af/z/a ‘ Saucy. 
Wer ACTS 
Ir: purnvuence of the suid conspiracy and to effect 
tho objects theraert, the solicving owl.° ts were committed 
in tha Sovtherm: Tictvicre of ie York and clseuheres 
p In or about September, L&75, the cafendania 
EOONSAK PHUVASITRUL, afl:/a “ope, and iAOr SAITN AUTGOUG 
had a conversation in Bonghok, Thailand. 
y Yn oa shoot December, 1¢75, the ecfendants 
noowaTit PETE! MOE ID, HOONSAK PHUVASITRUL,” e/k/a .“Serny", 
HANOP SAIPHANTONG, and PLE TETYIMGLAD mat in a epifee chop 
Inentad in Lnuskok, Thailand where thoy hed a converaatioa 
rezevding the inposration of heroin fron Thedland dato Vex 
York, Lew York. 
De In or about Vebrucry 4, 1276, the 6 to Fencants 
EOMALD Izup, afkfa ‘itr. Den", LOturnsn PETETAMUERD, DCONSAK 
PRMUVASITEUL, afkfe “Sermy"y PALOY SALITANTONG end PEM 
PESMAIEEY tet in en epertoeik house founted at Sol 15 ain 
eee Ciheatituewe Chee chess Piee-or ahs te zi 


eopraxinately FOU freeea af heroin into New Vari, eu * 


fea Eanehol, Shaallond. 
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4. Ia or before February 15, 1976, in terckok, 
Tiaiieud, the cefendzanc LOONTERH YPETRAMIEND gave the defcn- 


dont BOGHSAK FEUVA'/ %IL, e/kfa “srry, a clip of yrper 


tread as follows: : 
, oF ie f " 
a “Ste e F Vacatca, i046 Mae. totes *. ‘ 
oe” Eroudt 1LO4€6 New York, U.S.4." 
<< $. In ov about Merch &, 1976 the defendant 
; BUClsAL PLUUVASLIZUL, ef/t.fa “Eevzy", bod a convercation in 
Yew York, Mew Yor with undercover orcnts ~crarding the 
wilice of heroin from Theiland, 
: 6. le or aiecut March 10, 197¢ the defendants 
BOCUSEM PEUVASLIRUL, afl:/a “Sarsy" ard PULALD VIAN, afi.fe 
Hy, ion’, had a telephone cou. «ration eoucernins the 
mailings ef roney from Ves York, “low York ta cumpkot, Thailant. 
: Yn cr eLout March, 1076 the deferdsunc POUALD 
IAD, afkfa “Mr. Don", bad in his possesti.cn anprondinately 
£26 S00 in cach at Don Muang, Thelland, 
&. moor about March, 1°76 the defendante RODNSAN 
MUVASTITUL, c/k/a “famcy", and LRUOR WECATON had @ talephone 
: conversation coucerning the sale cf tua units of hevoin, 
} iS (Sitle 21, United cistes Co cs, Sacrion 046 au Obl.) 
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tg geteeth oh 
SP PUVASTIAL, af3fa 
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strivute ond peusese with futent to distribute a 
trolled substance, 


epproxitately 101 prea 
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COUNT FIVE 


Yhe Grand Jury further charges: 
On or about the 23rd day of February, 1976 in the 


Southerm District of We ‘York, DONALD HEAD, a/k/a “Mr. Don" P 
n ee De eee ee ne a 
bi BOONTEILA PETKAMNERD, BOOUSAK PHUVAST1 KUL, a/k/a “Sansny , 


BRUCE WHEATON, MANOP SAIPHANIONG, and PERM PETKAMNERD, the 
~ —— 


/ defendants, unlawfully, intentionally and knowingly did 


ae a 


distribute and possess with intent to distribute a Schedule 
1 narcotic drug controlled substance, to wit, app: oximately 
638 grams of heroin hydrochloride. 

(Title 21, United States Code, Sections 612, 


841 (a) (1) and B41(b) (1) (A), and Title 18, . 
United States Code, Section 2.) . 


ROBERT B. FISKE, JR. 
United States Attorney ( 
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CHARGE OF THE COURT 


MacMahon, J. 


HE COURT: We have now reached the point in 

the trial where it becomes my function to instruct you 
on the law that applies to this case. Now, I am the 
exclusive judge of the law. You are bound by your oath 
to accept the law as I give it to you, whether or not you 
agree with it, or whether or not you like it, or whether 
you think the law ought to be something different from what 
it is. Now, that is my role. 

Now, your role is to decide what the facts are. 
Where does the truth lie in this case? And that is your 
evclusive role and I must accept what you do, whether I 
like it, or whether I have some different view about it. 

In short, I am the exclusive judge of the law 
and you are the exclusive judges of the facts. 

You and you alone decide what weight, 
what effect and what value you will give to the evidence. 
You and you alone decide whether to believe a witness, and 
you and ‘ou alone decide ultimately whether this defendant 
is guilty or not guilty on the charges submitted to you 
in this case, and here he is charged in Counts 1, 4 and 5 


of this indictment. 
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Now, you are not to conclude from any rulings 
that I have made throughout this trial or any questions 
that I asked that I have any opinion, one way or the other, 
as to what your decision should be or as te the guilt or 
innocence of this defendant. That decision is exclusively 
up to you, as Il have just told you. 

How do you go about finding the facts? Finding 
the facts is merely a process by which you members of the 
jury consider all of the exh. -¢ which have been received 
in evidence, consider the test .mony of all of the witnesses 
on direct and on cross-examination. Sift out what you 
believe, weigh it in the scale of your reasoning powers, 
and draw such conclusions as your intelligence and common 
sense tell you the evidence supports and justifies, and 
decide just what the facts are in this case. 

Now, in this connection, all evidence is of 
two general types: direct evidence and circumstantial 
evidence. 

Evidence is direct when the facts are shown 
by exhibits which are a@mitted into evidence or when 
sworn to by witnesses who have actual knowledge of them, 
learned through the exercise of one of their fundamental 
senses: something that the witness has seen, something that 


he has heard, something that he has touched, something 
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that he has tasted, and so on. 

Now, circumstantial evidence simply means 
the drawing of a logical conclusion from the connected 
facts shown by direct evidence. The classic example of 
circumstantial evidence is Robinson Crusoe's sighting of 
the footprint on the sand. He knew, knowing as he did that 
it was not his footprint, that the only Logical conclusion 
to draw was thet there was another human being on the 
island. 

Not all evidence is quite as obvious or as 
compelling as that, but you can see that circumstantial 
evidence is every bit as valuable and sometimes far more 
persuasive than direct evidence. 

No greater degree of certainty is required 
when evidence is circumstantial than when it is direct, 
for in either case you must be convinced beyond a reasonah | 
doubt before you can find the defendant guilty. 

Now, in this connection, as I told Mr. Anderso 
when he was taking notes, it is your memory of the evidenc 
that controls. It is not the way I remember it, and not 


the way counsel -- not necessarily the way counsel 


remember it. 


I have no intention whatever in this brief cas 


to review the evidence. If your memory of the evidence 
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squares with what the lawyers told you as they were making 
their closing argument: as their version of the evidence, 
you can accept what they said. But if you have a different 
memory you are bound by your oath to reject what they said 
and rely on your OWn NeMvry.- 

Now, when I say “your own memory” I mean your 
collective memory. If one of you can't remember the 
evidence, you can perhaps have your recollection refreshed 
by another juror's memory of it. But if in the end you 

an't remember it and you do ~ part of the evidence 
read to you, we will have the court. reporter dig out 

from his notes the part that you want. If you reach that 
process, you must pinpoint what you want, and it does take 
time to .ind it. There is no written transcript of this 


testimony at this point. He has to go through his steno- 


graphic notes and you have to hear it both on direct and 


on cross-examination. So use some restraint about that. 
The evidence here isn't all that complicated, 
and it consists mainly of the testimony of Boonsak 
Phuvastikul, the transcripts and tane recordings of 
telephone conversations, and tt exhibits which lie before 
you there on counsel table, and I will send ia all of thosé 
exhibits in your ¢ liberations so that you will have them 


before you. 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUS: 


Now, your most important function is to decide 
which witnesses you will believe. This is so as to every 
witness. whether the witness is called by the Government 
or not. You are not to be influenced by the number of 
witnesses. You are concerned with the quality and pot 
the quantity of evidence. 

The first test you should apply in determining 
whether to believe a witness is to measure what he says 
against your plain, everyday common sense, 

You saw the witnesses int 3 case, In 


deciding whether to believe a witness you should consider 


| 
| 


his manner on the stand. saw you watching these witnesses | 
with particular care as they were testifying. tlow did 
the witness impress you? Was the witness being frank with wl 
you or was he being evasive? Does the witness have any 
motive to testify falsely? Is he interested in any way 
in the outcome of this case? How strony or how weak was 


his memory of important events? In short, can you rely 


on ‘im? 


You ought to consider his opportunity to know 
the facts about which ne testified ..d the probability 
or improbability of what he said. And probably more 
significantly than anything else, how does his testimony 


check out with the documentary exhibits? Here were these 
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’ 2 | recorded telephone conversations which can't be changed, —~ 
3 | which can't lie. There they are. How does his story check 
4 | out with that? Are there any inconsistencies in his 
5 testimony and, if so, how important are they? 
6 Now, the defendart, Bruce Wheaton, did not take 
7 the stand. ‘the defendant is not required to take the 
8 | stand and testify in his own behalf. He has no burden of 
9 | proof whatever to sustain in this case. He has denied 
10 the charges made against him here by his plea of not 
1] guilty and he is presumed to be innocent. ‘The fact that 
12 he has not testified cannot be taken into consideration 

| 

13 by you in any manner. You may not permit that fact to 
14 | weigh in the slightest degree against the defendant Wheaton, 
15 nor should that fact enter into your deliberations or your 
16 discussions in any way. 
7 Bocnsak Phuvastikul testified that he participate 
18 in the crimes charged here, and as you have heared he pleaded 
19 A guilty to those charges. He c*taims that he was an 
20 secompiice in this conspiracy, and you should therefore 
21 consider that fact in testing his credibility and in 
22 | weighing his testimony. 
23 Obviously, a witness is not incapable of telling 
ot the truth about what occurred because he claims co be 


or an accomplice, but you must examine his testimony with 
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special care end act upon it with caution. 

In the prosecution of crime the Government is 
frequeucly called upon to use persons who are accomplices. 
Often it has no choice. They are properly used. After 
all, the Government must rely upon witnesses to transactions, 
whoever they are; ctherwise, in may cases it would be 
difficult to detect and to prosecute wrongdoers. This is 
particularly so in cases of conspiracy. Frequently it 
happens that only those on the inside of the scheme can 
give evidence which is material and important to the case, 
becaus conspiracies are almost always badsibnatind in secrecy 
and with concealment. 

Now, there is no requirement that the testimony 
of an accomplice like Phuvastikul be corroborated or 
supported -- by that I mean that it be backed up or that 
it check out with the other evidence. Obviously, if it 


~ 


does check out, that is a fact to which you: should ‘give ‘very 
significant weight ;°. 

A conviction may rest upon the testimony of 
an accomplice alone, even if it doesn't check out, if you 
believe what he says. 

Now, the credibility of Phuvastikul, like that 
of all other witnesses, is for you and you alone to 


determine, taking into account any interest that he may 
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have, any motive that he may have, any inducement or 
consideration he may have received or hopes to receive 
from the Government, any hostility tha* he may bear toward 
any defendant, and any other evidence which you recall 
which may reasonably be considered to influence or color 
his testimony. 

Now, if any of you find that any witness has 
deliberately lied as to any material fact in his testimony 
offered on this trial, you may follow one of two courses: 
If you wish, you can reject everything he said; or, if you 
wish, yc “tan accept as much as you believe and reject the 
rest. 

Before discussing the crime charged here, I 
want to remind you that an indictment is a mere accusation. 
It is not evidence of the truth of the charge made, and 
you are to draw no inference of guilt from the mere fact 
that the defendant has been indicted. An indictment simply 
means that the defendant has been accused of a crime. 

The defendant, as I explained earlier, has 
denied the charges made here by his plea of not guilty, 
and he has no burden of proof to sustain in this case. 

He is under no obligation to produce any witnesses. Un 
the contrary, he is presumed to be innocent, and this 


presumption of innocence continues throughout the trial 
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and during the deliberations of the jury. This presumption 
of innocence is overcome when, and only when, you are 
satisfied that the Government has established the guilt 

of the defendant beyond a reasonable doubt. 

Now, what do I mean by “beyond a reasonable 
doubt"? I don't mean beyond every possible doubt. As 
che phrase implies, a reasonable doubt is a doubt that is 
based upon reason, a reason which appears in the evidence 
or in the lack of evidence. It is not some vague, 
speculative, imaginary doubt, nor a doubt based upon 
emotion, sympathy or prejudice, or upon what some juror 
might regard as an unpleasant duty. 

The Government is not required to prove this 
defendant's guilt beyond every possible doubt, oF to an 
absolute certainty, or to a mathematical certainty, or 
anything like that, because such measure of proof is 
usually impossible in human affairs. 

You should review all of the evidence as you 
remember it. Sift out what you believe, discuss it and 
weigh it and compare your view of the evidence with that 
of your fellow jurors. If that process produces a solemn 
belief or conviction in your mind, such as you would be 
willing to act upon without hesitation if this were an 


important matter of your own, then you can say that you 
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have been convinced beyond a reasonable doubt. 

On the other hand, if your mind is wavering 
or so uncertain that you would hesitate before acting if 
this were an important matter of your own, then you have 
not been convinced beyond a reasonable doubt. 

Now, the indictment in this case contains five 
counts, but only Counts 1, 4 and 5 are here for your 
decision. Each of those counts charges a separate offense 
or crime and each must be considered separately. 

I also wish to point out that although the 
indictment names six defendants only the defendant Bruce 
Wheaton is on trial before you, and you should not speculate 
and it is no concern of yours what, if anything, has 
happened to those other defendants. 

In that connection, you have heard that the 
witness Phuvastikul was a defendant in this case and that 
he has pleaded guilty. I want to caution you that guilt 
under our system of law is an individual proposition, and 
you are to draw no inference of guilt in any way against 
defendant Wheaton Phuvastikul's guilt is no proof whatever 


of the defendant ‘Wheaton's.guilt. This defendant's guilt mu 


be decided solely upon the evidence here against him, 
his guilt or innocece. 


So the only person whose guilt or nonguilt you 
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must announce in your verdict in this case is the defendant 
Bruce Wheaton, although, as I will explain to you shortly, 
in considering his guilt or his innocence you may have to 
determine the nature of the participation of other persons 
in the alleged conspiracy. 

Now, there is no such thing under our law 
or our system of justice as guilt by mere association. 

Whe guilt of this defendant—myst be determined separately 
with respect to him solely on the basis of the evidence 
presented against him or on the lack of evidence. 

Let us turn now to the specific charges in 
this case. 

The first count of the indictment charges a 
conspiracy. It charges that Donald Head, also known as 
“Mr, Don," Bruce Wheaton, Boonterm Petkamnerd, Boonsak 
Phuvastikul, also known as "Sammy," Manop Saiphantong and 
Perm Petkamnerd, together and with others to the grand 
jury unknown, conspired to violate the federal narcotics 
laws. 

Now, in order to convict the defendant Wheaton 
on Count 1, the Government must prove to your satisfaction 
beyond a reasonable doubt three facts: 

1. The existence of the conspiracy charged 


in the indictment. 


albteeanpbhie inv 6 ecoome ot? 
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aton was a member of 


Zs The defendant Whe 


that conspiracy. In other words, that he joined it, that 


hers in that conspiracy, knowing | 


he participated with ot 
to smuggle heroin into the 


that its unlawful purpose was 


United States from Thailand. 


nspirators, not 


3. That any one of the co 


necessarily this defendant, committed at least one overt 


act in furtherance of the objects of the conspiracy. 


I will now explain these elements. 


nt or fact which the Government 


The first eleme 


must prove is the existence of the conspiracy. Now, 


what is a conspiracy? A conspiracy, for our purposes 


here, is simply 4 combination or an agreement among two 


or more people to commit a crime as charged in the 


indictment. Yor will notice that it is the agreement to 


commit the crime, not the actual commission of the crime 


of a partnership in 


itself. Thus, 4 conspiracy is a kind 


criminal purposes, and it usually is secret in its origin 


and in its operations. The gist of the crime is the 


combination or agreement among two or more people to 


commit another crime or to violate the law. 


o or more people 


rtnership 


| By that I do not mean that tw 
gn some kind of a formal pa 


must meet and si 


agreement, OF that they must sit down in some bar or meet 
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on some corner or in some smoke-filled room and agree, in 

so many words, on what their unlawful plan or scheme is 

to be, or how they are going to carry it out. Wien 

persons enter into a combination or an agreement to deal 

in heroin or to violate the law, obviously they do not 
proclaim their plans to the public. Much is left to 
implication and to tacit understanding. The very nature 

of a conspiracy calls for secrecy. 

The first element is satisfied, therefore, if 
you find beyond a reasonable doubt that any two or more 
people in any way intentionally combined or agreed to 4 
common plan, knowingly and intentionally, to violate the 
federal narcotics laws as charged in this indictment. 

Now, in determining whether there was such a 
combination, understanding or agreement, you should consider 
all of the evidence about the defendant's conduct, acts 
and statements. You should consider not only what wae said 
or done but also how it was said or done. 

Actions speak louder than words. 

You should, therefore, ask yourselves whether 
the transactions here were conducted in, a simple, 
straightforward, open way, as innocent business transactions 
are, or whether they were purposely secret and evious and 


hidden, whether the meetings were open OF secret, whether 
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& 
’ 2 the persons involved used fictitious names, whether they 
3 conceated or tried to conceal their identities in any way, 
of 4 | whethe’ they dealt in large sums of cash and currency 
5 | which tan't be traced, whether they used veiled language 
6 | in their conversations, whether they were cautious and 
7 | suspicious in their conversations, whether they used code 
3 | words in their conversations, and any other evidence 
9 | which you recall and believe as to the manner in which the 
10 || defendant conducted his affairs, and whether his dealings 
| were open and aboveboard or whether they were surrounded 
12 by that secrecy and intrigue which are the very hallmarks 
% 13 of a conspiracy. 
14 From the point of view of the law, there is 
4 15 | danger to the public when two or more people combine to 
16 commit a crime. The danger is greater than if the lone 
17 criminal acts by himself, because there is strength in 
18 numbers, and two or more people are able to accomplish 
19 crimes that are far more complex, far more difficult and 
20 far more harmful to the public. Because of this, a 
21 conspiracy to commit a crime, as I told you earlier, is 
: = a distinct crime in and of itself, separate and apart 
. 2s from the crime which it is the object of the conspiracy 
Re 2A to accomplish. 
25 Thus, a conspiracy may be found to exist even 
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though the purpose of the conspiracy 15 never accomplished. 
Here, for example, 4 conspiracy could be found to exist 
even though there was never one ounce of heroin actually 
smuggled into the United States. 
Proof, however, of the accomplishment of the 
objective of the conspiracy, here smuggling heroin into 
the United States, is the most persuasive evidence of the 
existence of the conspiracy itself. 
Now, you will note that the perioc of time 
charged in the indictment runs from on OF about September l, 
1975, and continuously thereafter up to and including 
March 25, 1976. In that connection, you should bear in 
mind that we are here trying a case that happened, the 
transactions happened, less than three months ago. 50 
these facts are fresh. 
It is not necessary for the Government to 
prove that the conspiracy alleged started and ended on those 
exact or specific dates. It is sufficient if you find that 
the aii clear nll formed and that it did exist for some 
substantial time within the period set forth in the 
indictment. 
Now, the second fact which the Government must 
prove beyond 4 reasonable doubt on this alleged conspiracy 


is that the defendant joined the conspiracy with knowledge 
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. 2 of its purpose, Now, when I say “joined the conspiracy," | 
3 I do not mean to say that the defendant has *o file some | 
, 4 | kind of a formal application for membership or that he 

5 has to sit down with the others and say, “Count me in.” 

6 | But I do mean that before he can be found to be a member 

7 of a conspiracy he must know of the existence of the 

8 conspiracy, that is, he must know that others have combined 
} 

9 | or joined together to violate the law. 


Here he must know that others have joined 


States. He must know of the unlawful purpose, that is 


he must know here that the purpose of this conspiracy 

was just that,.to smuggle heroin from Thailand into the 
United States, and he must knowingly join an the venture 
with an intent to combine with those others in violating 
the law, here smuggling heroin. He must knowingly promote 


ll together to smuggle heroin from Thailand into the United 
the un.zawful scheme or have a stake in its outcome. 


19 Now, you will note that I have said that 

20 the defendant must have actec knowingly, wilfully and 

21 intentionally. Now, this does not mean that the defendant 
- must be aware that he is violating some law of the United 
23 States, and when you read this indictment you will see that 
2A it sets forth a number of sections of the Criminal Code. 

25 


For example, the first paragraph of Count 1 
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alleges a violatio: of Sections 812, 841 (a) (1), 841 (b) (1) 
et cetera. A number of statutes. lie doesn't even have t¢ 
know that those statutes are in the books or that smuggli 
heroin is against the law. “Knowingly” simply means 
that he must know what he 1s doing. Here he must know 
that he is joining with others to smuggle heroin into the 
United States, that he was participating with others in 
a common plan to deal in heroin in the manner charged in 
this indictment, and that he did so freely and voluntari 
deliberately, on purpose, and not because of mistake, 
accident, carelessness or other innocent reason. 

liere again, in determining the intent of 
the defendant, it is obviously impossible to look into h 
mind. However, intent and knowledece may be inferred fro 
the way a defendant acts, by his statements, and by all 
surrounding circumstances. 

Thus, the old adage, “Actions speak louder 
than words," also applies here. 


| 
In this connection, you may not rely upon 


— ee - 


— — 
- ee 


statements of one defendant to find that another defend 


a _ aa 


was a member of a conspiracy. You mist determine the 
ees -_—_—_ 


— 


Oe 


membership of this defendant solely upon the evidence 
concerning his own actions, his own conduct and his own 


statements. 
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Now, the mere fact that a defendant may be 
present when a crime is committed by others, or that he 


may attend meetings, or that he unwittingly assist the 


venture or associate or have a friendship with a member 


of the conspiracy, 1” itself is not enough to make him a 
conspirator, unless you first find beyond a reasonable 
doubt that he knew of the existence of the conspiracy, 
that he intentionally joined the venture with know ledye 
of its unlawful purpose and with a stake in its success 

Now, one may become 4 member of a conspirac 
without knowledge of all of the details or all of the 
operations Or, indeed, the identity of all of the other 
members of, the conspiracy. One defendant may know onlyg 
one other member af the conspiracy. Yet, if he knowin 
cooperates to further the crime of the conspiracy, whi 
it is the object of the conspiracy to accomplish, with 
knowledge <hat others have combined to violate the law 
he becomes a member, although his role may be only an 
insig: .icant or subordinate one. 

If you find that the defendant did join t 
conspiracy with knowledge of its illegal purposes, the 
he is bound by what other members of the conspiracy 84 
ana do after he joins, provided that what they say an¢ 


is said or done in further... ce of the purposes of he 
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sonspiracy. A.d that is true even though he, himseif, is 
not present, pr vided he is still a member. Each conspira 
is the agent or partner of eve -y other conspirator. 
What one does to promote the illegal plan or the illegal 
agreement binds every other member cf the conspiracy. 

Now, the third element'of the crime \' <i4.:. 
of conspiracy which the Government must prove beyond a 
reasonable doubt is that one, at least one, overt act 
was committed by one of the members of the conspiracy au 
furtherance of the object of the conspiracy. 

Now, what is an overt act? An overt act 
means an act by any member of the conspiracy in an effort 

, accomplish some purpose of the conspiracy. The reason 

the law of conspiracy requires an overt act is because a 
person might agree to commit a c: nd then change his 
mind. Therefore, before a defendant can be convicted of 
a conspiracy, one or more of the conspirators must have 
taken at least one step or performed one sincle act 
which moved directly toward carrying out the unlawful 
intent to commit the crime. 

The Government has alleged eight overt acts 
and you will note upon reading the indictment that some 
of these acts are innocent in and of themselves. For 


example, Overt Act No. 1 is that in or about September of 
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1975 the defendants Boonsak Phuvastikul, also known as 
"Sammy," and Manop Saiphantong had a conversation in 
Bangkok, Thailand. Now, obviously there is nothing unlawfu 
about having a conversation in Bangkok, Thailand or 
anywhere else, unless that conversation is in furtherance 
of the objects of the conspiracy. 

So, even if the acts in and of themselves 
are innocent, if they were performed by any member af the 
conspiracy during the ¢ istence of the conspiracy and 
in furtherance of its purpose, then those acts are 
sufficient to satisfy the third element which the -« ?. 
Government must prove. 

Now, the Government is not required to prove 
that all eight overt acts were committed. It is enough 
if the Government proves beyond a reasonable doubt that 
at least one of the overt acts was committed in furtheranc 
of the purposes of the conspiracy by any one or more 
members of the conspiracy. Note that it doesn't have to 
oe the defendant on trial. The overt act performed by 
any member is sufficient. 

Again, you will note that the indictment 
charges these overt acts as occurring on or about certain 
dates. The Government does not have to prove those 


exact dates. It is sufficient if you find that the date 
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mentioned in the testimony is within a few weeks of the 
date alleged. 

The same is true as to the place mentioned 
in the overt acts. There is no requirement that they be 
exactly those alleged. It is sufficient if they are 
substantially similar. 

Now, consider all of the evidence pertaining 
to the existence of the conspiracy, the defendant's member- 
ship in the conspiracy, and the performance of at least 


one overt act. If you find that the Governzent has failed 


to prove beyond a reasonable doubt alli three facts or 
elements of the crime of conspiracy, as I have defined 
them, then you must acquit the defendant Wheaton on 


Count l. 


On the other hand, if you find that the 


Government has proved beyond a reasonable doubt all three 
of those facts or elements, then you should convict the 
defendant Wheaton on Count l. 
| Now, in order to convict the defendant Wheaton 
on Count 4, the Government must prove to your satisfaction 
beyond a reasonable doubt each of the following elements: 
1. That on or about the dates specified in 


the count the defendant Wheaton imported and caused to be 


imported, that is, smuggled, into the customs territory 
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of the United States -- and here that staid the City of 
New York -- a narcotic drug controlled substance -~ here 
that means heroin. As to this element, “import” means the 
bringing in or introduction of any ‘article into the .customs 
territo., of the United States. As I said, "customs 
territory" here means New York City. 

The second element is that the narcotic 
controlled substance involved was heroin hydrochloride. 
As to this element, I instruct you as a matter of law that 
heroin hydrochloride is a narcotic drug controlled substand 
The second element is satisfied if you find that the 
substance in Government's Exhibit 1 is in fact heroin 
hydrochloride. There you have the stipulation that if the 
chemist of the Drug Enforcement Agency were called, he 
would testify that he analyzed the content : of the white 
powder contained in Government's Exhibit 1 and that his 
analysis shows that that white powder is 100 percent pure 


heroin. 


The third element is that in importing and 


causingthe heroin to be imported the defendant acted 
knowingly and wilfully. As to this element, you should 
consider and apply all of my previous instructions on the 
subject of what constitutes knowledge, wilfulness, and so 


when I discussed the conspiracy count. 
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In order to convict the defendant on Count 5, 
the Government must prove to your satisfaction beyond a 
reasonable doubt each of the following elements: 

1. That on or about the dates specified in 
the count, the defendant either distributed heroin or 
possessed heroin with an intent to distribute. The first 
element is satisfied if you find that the defendant either 
intentionally distributed heroin or knowingly possessed 
heroin with an intsnt to distribute it. 

The word "distribute" means the actual 
constructive or attempted transfer of heroin. The word 
"possession" means either actual physical possession of 
the heroin or such power or control over the drug that 
the defendant could move it himself or cause others to 
move it at his request or direction. This is what is kno 
as constructive possession. 


The word “intent” here refers again to the 


defendant's state of mind. So the term “possess with 


intent to distribute" means to control * narcotic drug 
or to have such control over it by using others, with the 
state of mind or purpose to transfer it to somebody else 
The second element is that the substance whi 
was distributed or possessed with intent to distribute 


was in fact heroin. This second element is satisfied if 
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you find, again, that the white powder in Government's 
Exhibit 1 is in fact heroin. 

The third element is that in distributing 
heroin in possessing heroin with an intention to 
distribute it, the defendant acted knowingly and wilfully. 
Here, again, you should consider and apply all that I 
have previously told you on this subject of knowledge and 
wilfulness. 

Now, as to Counts 4 and 5, it is not necessary 
for the Government to show that Wheaton himself actually 
committed the crimes charged in those counts. 

The law provides that a person who helps or who aids and 
abets another to commit a crime is just as guilty of that 
crime as if he had committed it directly and personally 
himself. 


Accordingly, you may find the defendant Wheaton 


guilty of the crime charged in Counts 4 and 5,if you find ri 


beyond a reasonable doubt that he aided and abetted some 
other person in the commission of the crime charged in 
the -ount which you are considering. 

Here the Government contends that Wheaton 
aided and abetted the other defendants named in Counts 4 
and 5 in committing the crime charged in eacn of these 


counts. 
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Now, before you can convict the defendant 
Wheaton for aiding and abetting, you must find that the 
crime charged was committed by another and that the 
defendant Wheaton consciously associated himself with the 
criminal venture with the intent that his conduct would 
help it succeed. You must be convinced beyond a reasonable 
doubt that he was doing something to aid the crime, the 
promote the crime, to forward the crime or to help others 
commit the crime, to help the other person; that he was a 
conscious, knowing participant in the crime with a stake 
in its success and not just a mer bystander, spectator 
or witness to 4 crime on the scene when it is committed 
by another. 

Consider each of Counts 4 and 5 separately. 
If you find with respect to the count which you are 
considering th7* the Government has failed to prove beyond 
a reasonable doubt each of the three elements of the crimé¢ 
which I have given to you, oF that the defendant Wheaton 


knowingly aided and abetted another in the commission of 


the crime charged in the count which you are considering, 


you should acquit the defendant on that count. 


On the other hand, if you find with respect 
the count which you are considering that the Government 


has proved beyond a reasonable doubt all three elements 
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the crime which I have given to you, or thac the defendant 
Wheaton knowingly aided and abetted another in the 
commission of the crime charged in the count which you are 
considering, you shoula return a verdict of guilty on that 
count. 

You are instructed that the question of possible 
punishment of the defendant in the event of a conviction 


is no concern of yours ind it should not enter into or 


influence your deliberations in any way. The duty of 


imposing punishment or sentence in the event of a conviction 
rests exclusively upon the Court. The function of the 


jury is to weigh the evidence in the case and determine 


the guilt or innocenceof the defedndant solely upon the 


basis of such evidence. 

Now, when you retire 12 the jury room, treat 
each other with consideration and respect, as I know you 
wii? .- I differences of opinion arise, your discussion 
should be dignified, calm and intelligent. Your verdict 
must be based on the evidence and the law; the evidence 
which was presented in this casé as you remember it, and 
the law as I have given it to you in these instructions. 

You are each entitled to your own opinion. 
No juror should acquiesce in a verdict against his 


conscientious individual judqment. Nevertheless, I would 
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point out that no one should enter a jury 1oom with such 
pride of opinion that he or she would refuse to change 


his or her mind, no matter how convincing or how persuasive 


or how intelligent the argument of another juror or jurors 
is. 

\iscussion and deliberation are part of our 
democratic jury process, and you should approach your 
task in that spirit. Talk out your differences. Each of 


you should, in effect, decide the case tor himself or 


herself after thoroughly reviewing the evidence and 


discussing it with your fellow jurors with a open mind 
and with a desire to reach a verdict. If you do that, you 
will be acting in the true democratic process of the 
American jury system. 

There are twelve of you on this'jury. The 
Court will excuse the alternates before you retire for 


your deliberations. Any verdict must be the unanimous 


verdict of all of you, and it must represent the honest 


conclusion of each of you. 

I submit the case to you with every confidence 
that you will fully measure up to the oath which you took 
as members of the jury, to decide the issues submitted to 
you fairly and impartially and without fear or favor. 


Now, members of the jury, if you find that the 
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Government has failed to prove the guilt of this 

defendant beyond a reasonable doubt, then you should acquit 
him. If you find that he has not violated the law, you 


should not hesitate to render a verdict of not guilty. 


But, on the other hand, if you find that the Government 


has proved the guilt of the defendant beyond a reasonable 


doubt, you should not hesitate because of sympathy or 


any other reason to render a verdict of guilty. 


Your foreman, Mr. Badills, will return an oral 
verdict in open court on Count 1, guilty or not guilty; 
on Count 4, guilty or not guilty; on Count 5, guilty or 
not guilty. 

Now, don't send me any notes about how you 
stand or wnat your verdict is. Just that oral report, 
guilty or not guilty on Count 1, guilty or not guilty on 
Count 4, guilty or not gailty on Count Ss 

Are there ay exceptions, gentlemen? 

MR. SOLOMON: None by the defendant. 

MR. VIRELLA: None, your Honor. 

THE CLERK: The alternate jurors are excused. 
Please report to Room 109. 

(The alternate jurors are excused. ) 

THE CLERK: Will the marshal please come 


forwari? 
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(Marshal sworn) 
(At 12:38 p.m., the jury retired to commence 
deliberations.) 
MR. SOLOMON: How long would you like us to 
wait before we may go to lunch? 
THE COURT: You don't need to wait. Just be 
on call around here. They are going to have treir lunch in. 
MR. SOLOMON: I will eat in the building 
anyway. 


THE COURT: Be around where we can reach you, 


and this afternoon you can do your werk here. 


Get the exhibits together and let's send those 


in right now. 


(Recess) 


id charge 
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(At 2:30 p.m., a note was received from the 


(In open court; jury not pres. t) 


THE COURT: Gentlemen, we have a note from the 


jury asking for the time, date, place, Wheaton was 


arrested, and I'm just sending in a written answer: 
“March 23, Carson, California, no evidence as 
to hour. Judge MacMahon.” 
Is that all right? 
MR. SOLOMON: I want to tell the defendant. 
THE COURT: All right. 


(Pause) 


MR. SOLOMON: Correct, your Honor. 


(Recess) 


(At 2:55 p.m., a note was received from the 


(In open court; jury not present) 

THE COURT: You agree to this note, which I am 
marking Court's Exhibit B? 

MR. SOLOMON: Yes, your Honor. 

MR. VIRELLA: Yes, your Honor. 


THE COURT: We will send it to the jury. 
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(At 3:05 p.m., a note was received from the 
3 jury.) 
as eA (In open court; jury present) 
5 | THE COURT: I have your note: 
“Does membership in a conspiracy make one 
responsible for all acts of the other members, whether 
known or unknown?" 
I take it you mean whether they know the actor 


10 || or whether tn.y know what he does. The answer is yes, 


1! | so long as the act of any member of the conspiracy is in 


furtherance of the purposes of the conspiracy and while 
3 the defendant is still a member of it, he is responsible 


14 | for the acts of any other member of the conspiracy, even 


15 | though he is not present, even though he does not know 
16 | who is doing the act, or even though he doesn't know what 
7 | is done. 
18 | As I told you, every member of a conspiracy is 
19 | a partner or an agent of every other member, and therefore | 
20 the act of any member of the conspiracy during its existence 
21 in furtherance of the purposes of the conspiracy binds 
oe every other member so long as he is still a member of the 
23 conspiracy. He is bound by everything that takes Place 

by a conspirator after he becomes a member . 


I think that answers your question. 
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THE 


(At 


deliberations 


exceptions? 

VIRELLA: None, your Honor. 
SOLOMON: None, your Honor, 
COURT: You may retire again. 


3:10 p.m., the j} ‘y retired to continue 


-) 


(3:15 p.m., in open court, jury present) 


THE 
jurors are in 
MR. 
MR, 


THE 


THE. 


COURT: Do you stipulate that all twelve 
the box? 

SOLOMON: Yes, your Honor. 

VIRELLA: Yes, your Honor. 

COURT: Take the verdict. 


CLERK: Mr. Foreman, has the jury agreed upon 


a verdict on each of counts 1, 4 and 5 as to defendant 


Bruce Wheaton? 


THE 


THE 


THE 


THE 


THE 


THE 


THE 


THE 


Bruce Wheaton 


FOREMAN: Yes. 

CLERK: What is the verdict as to count 1? 
FOREMAN: Guilty on the first count. 

CLERK: What is your verdict as to count 4? 
FOREMAN; Guilty. 

CLERK: And what is your verdict as to count 5 
FOREMAN: Guilty. 

CLERK: You eay you find the defendant 


guilty on count 1, guilty on count 4 and 
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guilty on count 5, and so say you all? 


(All jurors indicated in the affirmative.) 
MR. SOLOMON: Would your Honor poll the jury? 
THE COURT: Yes. 


(Upon being asked the question, "Is that your 


verdict?", all jurors indicated in the affirmative.) 
(Court's Exhibits Nos. l, 2, 3 and 4 are marked.) 
THE COURT: I want to thank you very much for the 


careful attention you gave to the case. I never say 


what I would have done if I had been on a jury, because, 
as I told you, the decision is entirely up to you. 

I think you should know, however, that Donald 
Hiead was tried last week and the jury found him guilty 


on the same counts, and that the other defendants are 


somewhere in Bangkok. If they ever come here, I suppose 


they wil’ have to face a jury, too. 


You are excused now until 9:00 o'clock Monday 
morning. So you may go about your regular business on 
Wedn2sday, Thursday and Friday. Report back to the jury 
recom Monday morning at 9:00 o'clock, room 109. 

Thank you very much. 
tiie ‘aiatlinniit 
| THE COURT: Mr. Solomon. 


MR. SOLOMON: Your Honor, may I reserve 


| 
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of the presentence investigation, the information in 

‘hat, and the evidence before me in this case and my 
observation of this defedndant, and the remarks made in 
«oer court by all of you today. 

What do you have to say for yourse!f, Mr. 
Wheaton, before the Court pronounces sentence? 

MR. SOLOMON: The Judge distinctly said that 
he dia not read this letter. 

THE COURT: He can say anything he wants to say 
about it. 

MR. SOLOMON: Ali right, your Honor. 

THE COURT: Say anything you want to say, anythin 
you think I ought to know in mitigation of sentence. 

THE DEFENDANT: Excuse me, your Honor. 

During this time of arrest they didn't find no 
money and no marks on my possession. I do not use no 
drugs. I never had none in my possession. SO I feel 
whatever ser ence you give me, I'm going to have to do it, 
pda I was found guilty in court, but I still feel 
I'm innocent. 

That's all I have to say. 

THE COURT: Well, the jury has found you guilty 
beyond a reasonable doubt, on the basis of very convincing 


evidence. The Court must accept that. 
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’ - There isn't any question in the Court's mind, 
3 based on the evidence, that your role in this international 
Br 4 conspiracy to deal in enormous quantities of heroin was 
5 a significant and a high one, that you were right in the 
6 middle of it. Whatever sentence I give you in this case 
1 wouldn't begin to mete out the punishment you deserve for 
8 trafficking in narcotics. The lives that you have ruined 
8 and destroyed with this monstrous business can't be atoned 
10 for by any sentence that Congress has provided. 
i For my money, in my view, the sentence is just 
12 too light. If I could give you life imprisonment I 
e 3 would, but I can't. 
4 Accordingly, you are sentenced to the custody of 
15 the Attorney General for a period of 15 years and 3 years 
16 special parole on each of counts l, 4 ana 5. The 
7 | sentences are to run concurrently with each other. 
18 Are there any op2n counts with respect to this 
19 defendant? 
20 MR. VIRELLA: No, your Honor. 
2l THE COURT: It is my duty to warn you that you have 
2 a right to appeal this conviction, but if you wish to 
. 3 appeal it, you must file a notice of appeal with the 
2 clerk of the court within ten days. If you have no funds 
25 


to hire a lawyer, the Court will 4 ‘03% t one free of 
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charge. 
Do you understand that? 
THE DEFENDANT: Yes, I do, your Honor. 


THE COURT: That's all. 
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BOONSAK : 


UNKNOWN 
FEMALE: 


WHEATON: 
BOONSAK: 
WHEATON : 
BOONSAK: 
WHEATON : 
BOONSAK : 
WHEATON: 
BOONSAK : 
WHEATON: 
BOONSAK: 


WHEATON: 
BOONSAK: 


WHEATON: 


BOONSAK: 
WHEATON: 
BOONSAK: 


Merch 23, 1976 telephone cwil to Bruce Wheaton at 
(213) 537-5763; telephone call being made by Boonsak 
Phuvasitkul, Cl-75-0082, 

Hello, 


Hello, 


Hello. 


Yes, may I speak to Mr. Bruce Wheaton, please? 


Yes, one minute, 

Hello, 

Good afternoon, Bruce Wheaton. 
Um, . 

Are you Bruce? 

Um hum, 

Yes, my name is Boonsak, 

Um hum, 

Do you remember me? 


Boonsak, 


Mr. Boonterm told you about that, about I'm 
come to New York, 


Um hum, how did you get my number? 

Ah «= I - before I came here Boonterm gave me your 
address in Bronx, I went down there, I never see you, 
They said you went to Bangkok,’ And I call to Boonterm 
last night. Boonterm give me this number to get in 
touch with you, 

Yes, what's up? 

Ya. I, I, I need some help from you, 

Like what? 


Yes, uh - I got the, the merchandise, two units, you 
know, they send it from Bangkok, Boonterm send it 


to me, but I cannot entrust the customer here because 

I deal this bus,business with him before,but this time 
they try to cheating me; I have two units in here, I 

try you to help me, Don, do you know Don, right? 


~ 
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WHEATON : 


BOONSAK: 


WHEATON: 


BOONSAK: 


WHEATON: 


BOONSAK: 
WHEATON: 
BOONSAK: 
WHEATON: 
BOONSAK: 
WHEATON: 


BOONSAK: 


Um hum, 


Donald Head, yah he send it to me, Can you help me 
that? 


I don't know. I'1l have to get back with you man 
because I not going to be in New York for a while 
now, 


I see; when will you be coming here? 


Um - I don't know right yet. What's you telephone 
number, man? 


No, no, I'm staying at hotel, I... 
Well, what's your hotel? 

Taft Hotel, 

Taft? 

Yeah, 

Where at? In Manhattan? 


In Manhattan, 


WHEATON : Hold on... Taft Hotel? 

BOONSAK : Yes, Taft Hotel 

WHEATON : Where at, in Manhattan? 

BOONSAK: Do you know between 50 and 5lst Street? 
WHEATON: Yeah, on the West Side, right? 


BOONSAK: Yes, 


WHEATON: What apartmert ? 


BOONSAK: I beg your pardon? 

WHEATON: What apartment, what room number? 

BOONSAK ; My room number? 

WHEATON: Yeah, 

BOONSAK : 1107. 

WHEATON: What's your nawe? Boonsak, ah? 

BOONSAK: Yeah, my my first name is Boonsak, 

WHEATON: And you don't juve no telephone number there? 


If, if somebody calls they can, they, you have ah, 
a telephone inside the hallway right? 


BOOWSAK: You ah, call to the hotel from the operator and they 
huve the switch-board to my room, 


-_ 
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WHEATON : 


BOONSAK: 


WHEATON: 


BOONSAK: 


WHEATON : 


BOONSAK: 


WHFATON: 
BOONSAK: 
WHEATON: 
BOONSAK:; 
WHEATON : 
BOONSAK ; 


WHEATON: 


Oh, okay, 


Why, ah Bruce why don't when, When you be (-inaud/ble-) 
when do you think you can come here? 


I told you, right now I don't know, 

Because ~- uh - if you don't believe me I have the 
Boonterm IB card along with me. {, i will tell my 
body how's it look like, okay? 


Huh? 


tT will tell how's my body look like when you get 
in here, okay? 


Um hum, 

I'm tall, about 5 feet four. 

Um hum, 

I wear the glasses, the eyeglass, 
Um hum, 

Mustache, 


Um hum, 


BOONSAK: 


WHEATON : 


BOONSAK: 


BOONSAK: 
WHEATON: 


BOONSAK: 


WHEATON: 
BOONSAK: 


WHEATON: 


It, it, it, you know when you come here it very 
easy to find me because I am, you know, very easy 
to look at to me, 

Yeah, okay, 

I'm, I'm as you know, I,I try to go back very soon, 
you know, but I don't know how tog this for this 
two units that Don has send to me, you know, 

What time, what time do you work from? What time 
do you get off from work? Do "you go to school? 
What you do? 

Me? 

Yeah, 

I, I just come over for you know for, for business 
for a couple of days, I want to leave as soon as 
possible when I finish this. But, I don't know how 
to do this two units, you know. 

Um, okay, uh, what time are you usually home, man? 


I be at che hotel. 


Yeah, 


FEV: ik 
4/25/76 
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BOONSAK: 


WHEATON: 


BOONSAK: 


WHEATON : 
BOQNSAK: 
WHEATON: 


BOONSAK: 


WHEATON: 
BOONSAK: 


WHEATON: 


BOONSAK: 


WHEATON: 


Ah, you why don't you call mc touight at the hotel? 


Yeah, around what time, what's a good cine? 


The good time? Ys abut ah-let me, let we do 
appointment about? about about 7, 7 o'clock or 
6:30 to 7:00 o'clock, how about that? 


Yeah, yeah, that's pood, 
Okay, you call me at ebout that time. 
Yeah, 


Okay, I be onthe phone. Okay, I'll be waiting in 
my room, 


Yeah, okay, 

Okay? 

Okay, 

Okay, thank you very much, Bruce... 


Hum, 


Please help me, okay, because I don't know ary thing 
well, you know. I havtwo units in here, but I don't 
know how to do ic, 

WHEATON: Um, ~ 


BOONSAK: And, why not, if you caalelp me you sake this two 
units then after you selling you sund the money 
to the Boonterm directly, okay, 

WHEATON: Um hum, 


BOONSAK: It's the best way to do it because 1 cannot bring 
the money. Do you have any idea I can bring the 
money out of this country? 

WHEATON : No, unless you could send it to hin. 

BOONSAK: Yeah, would you please, okay? 

WHEATON : Um, 

BOONSAK:; Ah, I, excuse me Bruce, let we &4skyou one questions, 


how, how much do you think you cra sell this for 
hin? I can when I go back to Th fiand, I can... 


WHEATON: I, I don't know, wan, | don'tknow, Don't ask me 
tht question on t he phone, man, 


BOONSAK: Oh, I see, 
WHEATON: Alright, talk to you later, 


BOONSAK: Okay, okay, thank you very much, 
- 4 « 
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UNITED STATES Or AMERICA 


Vv. 


BRUCE WHEATON 


May ll, 1976 
10:00 a.m. 

(Trial resumed) 

(In open court; jury present) 

THE COURT: ALL right, proceed, 

MR. VIRELLA; Your Honor, at this time Il woul. 
read a stipulation that both parties have entered into. 

It reuds as follows: 

“It is hereby stipulated and agreed by and 


between the United States of America, Rooert B. Fiske, 


United States Attorney for the Southern District ef 


New York, by Federico, E. Virella, Jr., Assistant Unitea 
States Attorney, of counsel, and the defendant Bruce 
Wheaton, by and with the consent of his attorney, 
Abraham Solomon, Esq.+ 

“1. Phat it called as « witness Edward 
Manning would testify he is employed as a forenuic chemint 
by the Drug Entorcemen* Administcation and is fully qualif) 
as aon expert in the analysis of substances suspected of 


being controlled substances and narcutic drugs. While 
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working at the Drug Enforcenent Regional Laboratory he 
received Government's Exhibit No. 1A, a sealed brown 
package, on February 23, 1976, from Special Agent Andrew 
Fenrich of the Drug Enforcement Administration. He 
opened Government's Exhibit No, 1A on February 23, 1976 
and removed its contents, Government's Exhibit No. l, 


a white crystalline substance which was wrapped by a 


towel and a piece of newspaper, Government's Exhibit No. 1b. 


After weighing and performing the chemical analyses on 
Government's Exhibits Nos. 1 and 1D, he arrived at his 


expert opinion that Government's Exhibit Nos. 1 and 1D 


_ contained heroin hydrochloride. They have a net weight 


of 638.88 grams and are 100 percent purity of heroin 
hydrochloride. 

“2, That if he were called as a witness, 
Tech. Sgt. Dickenson, chief of the Air Force Post Office, 


SF96330, would testify that 635 CBSG, Box 6415,APOSF 96330, 


is a valid address at the Utapao Air Base in Rayong, 


Thailand. He would further testify that Box 6415, 
APOSF 96330 has not been used by anyone since the year 
1874 to the present. 

"3. That Government's Exhibits Nos, 64a and 
65A, the transcripts of the conversations hetween Boonsa:: 


Phuyvastikul and Manop Saiphantong on March 9, 1976 and 
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to to we 


Jamroon Sawanabrooma and Donald Head on March 10, 1976 | ; 
are accurate English translations of the Thai conversations | 
| 


oie 4 that appear on Government's Exhibits Nos. 64 and 5, 
9 respectively. 
6 "4. That if he were called as a witness, | 
7 Master Sergeant Thomas C. Dallas, nonconuissioned officer | 
b in charge of the United States Air Force Worldwide Locator, 
9 | Air Force Military versonnel Center, Randolph Air Force | 
10 Base, Texas, would testify that there hay not been any 
ant 11 individual by the name of Louis Kramer serving with the 
12 United States anywhere in the last year from April 1975 
& = to the present. : | 
4 | "Ss. That ducing 1976, when Donald Head was | 
15 stationed in Bangkok, Thailand, with the United States | 
16 Air Force, he resided at apartment 107 in the’ Insaf 
17 Mansion, Soi 13, Sukhumuit Road, Bangkok, Thailand. 
18 "6. Yhat if called as a witness, Mary A, Bakec 
19 would testify that she resides at 607A Kuaaina Way, Kailua, 
20 heweds; and has never lived at 320 Waia Kamio Road in 
21 Lahaina, Hawaii, Moreover, she does not know anyone 


by the name of Louis Kramer and has not mailed any packayes 


os to Louis Kramer in the United States Air Force or in 
aA Néw York City. 
“= “7. If calied 248 a witness, Aki Murakami would 
3. U 
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testify that he 1s a postal inspector wack the Uniced 


| 
| 
| 
3 | States Postal Service in Honolulu, Hawaii, and that the 


Y 4 return address that appears on Government's Exhivit 
3 No. LA doves not exist in Honolulu or in Lahaina, Hawail; 
o additionally, that pestal meter Pitney Bowes No. 3543049 
7 | does not exist anywhere in the islands of Hawail. 


oo 


"8. That from on Or about February 24, 19706 


) to on or about March 5, 1976, Bruce Wheaton visited 
Bangkok, Thailand as indicated in his passport, Goverh. ot! 


1] Exhibit No. 100, and that during the aforementioned 
12 dates Bruce Wheaton resided at the Chavalit Hotel, 171 

ad 13 Sukhumvit Road, Bangkok, Yhailand, as indicated in 
4 Government's ‘Exhibit No. 101. 
15 “9. That at the time of his arrest on 
16 March 23, 1976, Bruce Wheaton resided at 968 Donwall 
wv Drive in Carson, California. 
18 "10. That if he were called as a witness, sb 
19 appropriate official from the California telephone 
20 silldeaitad would testify that during the mont’ of March : 
21 1976, to the present, telephone number assigned to bruce 
- Wheaton at 68 Donwall Drive, Carson, California, is 

of os area code 113 217-5763. 

2A "11. If he were called as a witness, an 
25 official from the New York State Motor Vehicle bepartment 
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2 would testify thac Bruce Wheaton registered a 1974 


3 green-white two-door Chevrolet automobiie under the 
a 4 | address of 1048 Last atten Street, Bro.i, New York, ays 
5 indicated in Government's Exhibit No. 102, a Néw York 
6 State Department of Motor Vehicles registration 
7 application. 
8 “12. What from on or about January 1972 
9 | to on or about January 1973, Bruce Wheaton served with the 
10 United States Air Force at Utapaa Air Force Base located 
ll in Rayong Province in Thailand. . 
12 “Dated, New York, wew York, May 11, 1976." 
& 13 My signature and Mr. Solomon's signature and 
li Mr. Wheaton's signature. 
15 THE COURT: So stipulated, Mr. Solomon? - 
16 MR. SOLOMON: So stipulated. 
C#: 
18 
19 
20 
21 
2 ' 
* 23 
“24 
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witnesses from all over to tell you the acts i. that are 
_in there... The stipulation is that if these witnesses 
were called, this is what they would testify to. 


MR. VIRELLA: At this time, we would offer 


Government's Exhibits Nos. 1 and 1D, 100, 101, 102, 
the exhibits the stipulation referred to, as well as the 
stipulation, which is Government's Exhibit No. 70. 

THE COURT: Any objection? 

MR. SOLOMON: No. 

THE COURT: Received. 

(Government's Exhibits Nos. 1, 1D, 100, 101 and 
102 were received in evidence.) 

MR. VIRELLA: At this time the Government 
rests, your Honor. 


"HE COURT: Mr. Solomon, I will hear you up 


(At the side bar) 


MR. SOLOMON: First, the defendant moves to 


strike out all of the testimony given by the witness 


Phuvastikul on the ground that the testimony, bearing 


in mind the new rules of evidence under the hearsay rule, 
bearing in mind that it's all hearsay, nothing has been 
confirmed or corroborated by any other witnesses other 
than the testimony of that said witness. 
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THE COURT: Denied. 

MR. SOLOMON: Secondly, the defendant now moves 
for a directed verdict of acquittal and discharge of the 
defendant on th. ground the Government has failed to estab- 
lish facts sufficient to be submitted to the jury to 
determine whether or not this defendant was involved in 
the conspiracy as charged in the first count of the 
indictment, or whether he is involved in the fourth and 
fifth counts. 

THE COURT: The Court denis your motion that 
the Government failed to make a prima facie case. 

MR. SOLOMON: I don't have to take exceptions. 

defendant rests. 
COURT: You rest? 
SOLOMON: Yes, your Honor. 

THE COURT: Sum up. 

MR. SOLOMON: You want me to make the 
announcement in open court? 

THE COURT: Yes. 

(In open court) 


MR. SOLOMON: At this time the defendant rests. 


THE COURT: Would you like a few minutes to 


gather your thoughts? 


All right. We will take a very short recess 
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motions I have to make? 

THE COURT; Could you make it while I have the 
facts fresh in mind? 

MR. SOLOMON: Defendant now moves to set snide 
the verdict on the ground that it is contrary to the 
evidence, contrary he weight of the evidence, contrary 
to the law, contrary to the admission of the testimony, 
which I move to strike out, and contrary to the decision 
of your Honor to suppiess the letter dated March 8th. 

THE COURT: Motion denied. That's without 


prejudice, Mr. Solomon, if you see fit after a more careful 


review to make a written motirn within ten days. 


MR. SOLOMON: I know that. 

THE COURT: What is the bail status? 

MR. VIRELLA: He is out on bail on a personal 
recognizance bond of $50,000, co-signed by the defendant 


and his mother, 


At this time we would request that that bail be 


revoked and that bail be increased to $100,000 cash or 
security. 

Your Honor, the defendant has been convicted by 
a jury of three counts for which he theoretically faces 
a term of 45 years in jial. The crime for which he has 


been convicted is a most serious crime to the community, 


eit) et eee 


